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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF INDIANA

SOUTH BEND DIVISION

UNITED STATES CF AMERICA,

Plaintiff,

v.

WALERKO TOOL & ENGINEERING
CORPORATION,

Defendant.

Civil Action No. S89-00348

DECLARATION OF KENNETH M. THEISEN
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

I, Kenneth M. Theisen, in accordance with 28 U.S.C. § 1746,

declare as follows:

1. I make this declaration in support of the United States'

Motion for Summary Judgment on the Issue of Liability, on claims

pursuant to the Comprehensive Environmental Response,

Compensation and Liability Act of 1980 (CERCLA) , 42 U.S.C. § 9601

e_t sag. . as amended by the Super fund Amendments and

Reauthorization Act of 1986 (SARA) .

2. I am a resident of the State of Illinois. I received a

B.S. Degree in Geology from the University of Wisconsin at

Platteville in 1968. From that date until accepting a position

with U.S. EPA, I was employed by a major oil company assigned to

their mining operations in New Mexico.

3. I am an Environmental Scientist in the Waste Management

Division, Emergency and Enforcement Response Branch of the United

States Environmental Protection Agency (U.S. EPA), Region 5, at

001



77 West Jackson Boulevard, Chicago, Illinois, and have been

employed by U.S. EPA since August 19, 1985. I also serve as an

On-Scene Coordinator ("OSC"), as defined in the National

Contingency Plan, 40 C.F.R. Part 300, et sea. ("NCP"), for U.S.

EPA at Superfund Sites. As an OSC, I have been responsible for

approximately 25 removal actions in the six great lakes states of

Region 5. The majority of these removals involved contaminated

drinking water and the provision of alternate water supplies. In

Region 5, I am the Superfund authority on alternate water

supplies.

4. Under the NCP, the Emergency Response and Enforcement

Branch at Region 5 investigates and responds to the releases and

threatened releases of hazardous substances, pollutants, and

contaminants within the States of Illinois, Indiana, Ohio,

Wisconsin, Michigan, and Minnesota. The OSC is responsible for

the development and implementation of response activities needed

to mitigate such releases and threatened releases. As a regular

part of those duties, the OSC maintains business records of the

status of response investigations and activities with regard to a

given site and reviews them for their accuracy.

5. Since October 1987, I have been an OSC at the "Lusher

Street site" (the "Site") in Elkhart, Indiana. In that capacity,

I have overseen and participated in response inspections and

activities conducted by U.S. EPA and its contractors. This

Declaration is based on my visits to the Site and on my knowledge

and review of the files pertaining to the Site maintained at the

Chicago", Illinois, offices of U.S. EPA Region 5.
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6. In October 1987, U.S. EPA received information from the

Elkhart County Health Department ("ECHO") that drinking water

wells in an area of mixed industrial and residential use,

generally located on the southwest side of Elkhart, Indiana, were

contaminated with 1,1,1-trichloroethane ("TCA") and

trichloroethylene ("TCE").

7. Beginning in November 1987 and continuing to the present

date,, U.S. EPA has taken response actions at the Site under

CERCLA. These actions included investigating and studying the

nature and extent of releases or threats of release of hazardous

substances into the environment, providing alternative drinking

water supplies, overseeing response measures taken by other

persons and entities, and performing other actions. Site

conditions and U.S. EPA's response actions are described in

detail in the OSC Report I prepared for the Site, attached hereto

as Appendix 1.

8. The OSC Report, and the Action Memoranda attached hereto

as Appendix 2, are reports of the U.S. EPA that set forth the

activities of the U.S. EPA at the Lusher Street Removal site.

The facts that are recorded in the Action Memoranda and the OSC

Report are matters that were observed pursuant to a duty imposed

by law, and there was a duty imposed by law to report those facts

in these reports. The factual findings contained in the Action

Memoranda and the OSC Report are factual findings resulting from

investigations made pursuant to authority granted by law.

9. The analytical laboratory results of samples taken from

a drinking water well located at 1935 West Lusher Street, the
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location at which Walerko Tool & Engineering Corporation

("Walerko") operates, indicated the presence of TCA at a

concentration of 660 parts per billion ("ppb") and TCE at a

concentration of 38 ppb. The maximum levels of these hazardous

substances in drinking water, as has been determined by U.S. EPA

pursuant to the Safe Drinking Water Act to be protective of human

health, are 200 ppb TCA and 5 ppb TCE. I personally assisted in

water sampling activities at Walerko.

10. According to records kept in the ordinary course of U.S.

EPA's regularly conducted business, the United States has

incurred response costs of approximately $77,517.21 in connection

with the Site as of November 30, 1991. The United States is

continuing to incur response costs in connection with the

release, or threatened release, of hazardous substances at the

Site due to this ongoing litigation to recover those costs. An

itemized cost summary of U.S. EPA's unreimbursed costs incurred

through November 1991 is attached as Appendix 3 to this

Declaration.

11. U.S. EPA issued a letter to Walerko on August 23, 1989,

demanding its unreimbursed response costs (identified in the

letter as $62,594.08 as of August 7, 1989) plus interest. A copy

of this letter is attached as Appendix 4.

12. U.S. EPA issued a Request for Information to Walerko,

which was received by Walerko on March 26, 1990, and required a

response to U.S. EPA within thirty days of its receipt. As of

May "1990, no response had been received by U.S. EPA, at which

time a second Request for Information was sent from U.S. EPA to
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Walerko. This second Request was delivered to Walerko on May 21,

1990, and required responses within ten days of its receipt. No

response was received by U.S. EPA by December 28, 1990, at which

time Walerko received its final Request for Information from U.S.

EPA, requiring responses from Walerko by January 7, 1991.

Walerko mailed its response to U.S. EPA on February 7, 1991.

Copies of these Requests for Information are attached as Appendix

5.

I declare under penalty of perjury that the foregoing is

true and correct to the best of my knowledge and belief.

Executed on Jj&AJ II , 1992.

KENNETH M. THEISEN
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